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Phone: (304) 920-0495

Fax (304) 926-0490

Division of Water and Waste Management
Water Quality Standards Program
Requirements Governing Water Quality Standards Rule

On March 31, 2020, the Department of Environmental Protection (DEP) Division of Water &
Waste Management commenced a forty-five day public comment period and subsequently held a
public hearing on May 19, 2020 to accept aral and written comments on proposed revisions to
the WV legislative rule “Requirements Governing Water Quality Standards,” 47 CSR 2. DEP

proposed the following substantive revisions (summarized):
7.2.d.19.2 Deletion of site-specific copper criteria for Charleston Sanitary Board

8.2 Revision to human health criteria:
acrylonitrile, bromoform, carbon tetrachloride, chlorcform,
dichlorabromomethane, endrin, methylene chloride, tetrachloroethylene, toluene,
toxaphene, trichloroethylene, vinyl chlaride, 1,1,1- trichloroethane, 1,1,2,2-
tetrachlorgethane, 1,1-dichloroethylene, 1,2-dichlorcethane, 1,3-dichlorobenzene,
1,4-dichlorobenzene, 2,4-dinitrotoluene, 2-methyl-4,6-dinitraphenol, phenal, 2-
chlorophenol, 2,4-dimethylphenol, 2,4-dinitrophenol

Public Notice, Hearing, and Comments

The following sections are included:
Statement of Notices to Public

A. DEP response to comments

B. Written & Oral comments
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Notices to Public

The public was notified of WV Water Quality Standards (WQS) 2020 proposed rule revisions in
several ways. On March 31, 2020, notice of proposed changes to 47 CSR 2 was published on the
WV Secretary of State’s website, and subsequently on April 3, 2020 in the WV State Register,
Volume XXXVII, Issue 14. In addition, the notice was sent out to WVDEP's Listserv on March 31,
2020. These public notices gave a brief summary of the proposed rule changes, provided access to
the proposed rule, and notified the public that the comment period would be apen until the end
of the public hearing held on the Zoom meeting platform at 6PM on May 18, 2020, and contained

a link to access the virtual meeting.
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A. DEP response to comments

WYV Department of Environmental Protection (DEP) response to
comments to 47 CSR 2 Rule Revisions

DEP is grateful to every person and arganization who participated in this public process to revise
47 CSR 2 Reguirements Governing Water Quality Standards rule. Because water quality is a
concern for everyone wha lives, works, and plays in West Virginia, public involvement in this
process is invaluable. DEP thanks you for providing your views and concerns on this very

important subject. Specific responses to comments may be found below.
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Written Comments on 2020 Proposed WQS Rule — DEP Responses

Commenter: Arcelor Mittal (Comments pages 1-3)

Arcelor Mittal Comment 1: “ArcelorMittal is concerned about the Proposed Rule and its potential
impact on the regulated community.”

DEP Response: DEP is tasked to propose rules which present standards of water guality
which “protect the public health and welfare, wildlife, fish and aquatic life and the present
and prospective future uses of the water for domestic, agricultural, industrial,
recreational, scenic and other legitimate beneficial uses thereof” (W.Va. Code §22-11-
7b(c)). As far as considering potential impact on the regulated community, §22-11-7(b)
expressly prohibits DEP from specifying “the design of equipment, type of construction or
particular method which a person shall use to reduce the discharge of a pollutant.”
Furthermore, because economic impact is not listed in W. Va. Code §22-11-7{b) among
the factors DEP may consider in developing water guality standards, DEP does not possess
the authority to evaluate potential economic impacts of water quality standards to
individual permit halders. Additionally, DEP does allow for relief when dischargers are
unable to meet West Virginia’'s standards of water quality due to adverse economic and
social impact. As such, dischargers may apply to DEP for a water guality standards
variance or use remaval, following application and hearing, as provided in 46 CSR 6.

When applying for one of these, the applicant supplies required information to DEP
detailing the “adverse ecanomic and secial impact” which precludes attainment of the
designated use, and would establish a variance term during which the highest attainahle
condition, as opposed to the water quality criterion concentration, would be met.

Arcelor Mittal Comment 2: “It is critical for the WVDEP to develop and propose standards that
are based an the best available science and data. The development of these critical regulatory
standards should also be based on factors specific to West Virginia wherever possible.
ArcelorMittal has serious concerns regarding numerous EPA Criteria that were used to develop the
Proposed Rule.”

DEP response: DEP has done a thorough review of the Nationally Recommended Human
Health Water Quality Criteria that were finalized by EPA in 2015 (EPA Criteria) and has
proposed adoption of EPA’s recommended criteria that we feel are appropriate at this
time.
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EPA’s recommended human health criteria incorporate the latest exposure factors for
body weight, drinking water intake, and fish consumption. The proposed criteria
incorporate, when possible, measured or estimated bioaccumulation factors (BAFs) which
account far contaminant accumulation in aquatic organisms fram all potential exposure
routes. Additionally, the preposed human health criteria incorporate updated reference
dose and cancer slope factors based on the latest available, relevant scientific information
and studies (EPA-820-F-15-001). A summary of the inputs used in the calculation of the
proposed human health criteria is provided below.

Human body weight — The hody weight used in the EPA Criteria calculation is 80 kilograms
(176 Ibs). This is the mean body weight for adults ages 21 and older based on data from
the National Health and Nutrition Examination Survey (NHANES) conducted by the
Centers for Disease Control and Prevention (CDC), from 1999 — 2006. The previous default
body weight was 70 kilograms (154 Ibs) and was based on the NHANES data from 1988-
1994 (EPA-820-F-15-001).

Drinking water intake — The drinking water intake used in the EPA Criteria calculation is
2.4 liters per day. This is based on NHANES data collected from 2003 to 2006 for the 90th
percentile of water consumption in adults ages 21 and older. The previously
recommended default drinking water intake rate was 2 liters per day which represented
the water ingestion rate at the 86" percentile for adults surveyed in the US Department of
Agriculture’s 1994-1996 Continuing Survey of Food Intake by Individuals (CSFIl) analysis
and the 88" percentile of adults in the National Cancer Institute study of the 1977-1978
Nationwide Food Consumption Survey (EPA-820-F-15-001).

Fish Consumption — The fish consumption rate used in the EPA Criteria is 22 grams per
day. This rate represents the 90" percentile of consumption of freshwater and shellfish
from inland and near shore waters for adults 21 years of age and older, based on NHANES
data from 2003 to 2010. The previous fish consumption rate was 17.5 grams per day
based on the consumption rate of freshwater and estuarine fish for the adult population
from 1994-1996 CSFIl data (EPA-820-F-15-001).

Bioaccumulation Factors — The EPA Criteria incorporate BAFs, where available, as
recommended in the EPA human health criteria methodology {(USEPA 2000). BAFs take
into account the uptake and retention of a chemical by an aquatic organism from all
surrounding media. {e.g. water, food, sediment). Criteria that were previously calculated
using bioconcentration factors (BCFs) only accounted for direct water contact. The use of
BAFs is appropriate in the calculation of human health criteria because aguatic arganisms
are exposed to pollutants through sources other than only through water contact. In
order to account for the variation in bioaccumulation due to the aguatic trophic position
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of an organism, EPA has recommended that the bicaccumulation factors be determined
and applied to three trophic levels of fish. EPA used field measured BAFs and laboratory
measured hioconcentration factors, along with octanol-water partition coefficients
available from peer-reviewed databases to develop the national BAFs. EPA verified the
calculated BAFs using a peer-reviewed model called Estimation Program Interface Suite
(EPI Suite) (EPA-820-F-15-001).

Reference Dose and Slope Factors — The EPA Criteria incorporate updated health risk
factors using the most current toxicity information. EPA’s Integrated Risk Information
System (IRIS) is the primary source for reference dose and cancer slope values. For some
pollutants EPA has used other sources provided by EPA’s Office of Water, Office of
Pesticide Programs and international and state agencies (EPA-820-F-15-001).

Relative Source Contribution — The EPA Criteria for non-carcinogenic compounds
incorporate Relative Source Contribution (RSC) to reflect chemical-specific exposure. The
RSC ranges from 20-80 percent as recommended in EPA’s human health methodology
based upon available exposure data. Use of RSC assigns a percentage of the reference
dose’s exposure to be attributed to ambient water and fish consumption when other
potential exposure sources exist (EPA-820-F-15-001). RSC is an important consideration in
the calculation of water guality standards that will be praotective of human health since
there can be other sources of human exposure to the contaminant which must be taken
into consideration.

EPA’s approach incorparates an RSC of 20 percent in cases where significant potential
human exposure sources exist, other than fish and shellfish from inland and nearshore
waters and water ingestion and in cases where adequate scientifically defensible
exposure data are not availahle to justify use of an RSC greater than 20 percent. EPA uses
an RSC of 80 percent in cases where significant potential for human exposure to the
pollutant are not expected to exist beyond cansumption of fish and shellfish from inland
and nearshare waters and water ingestion based an the physical and chemical
characteristics of the pollutant, history of its manufacture and specific details of its
industrial, agricultural and residential use in the United States.

EPA’s rationale for use of RSCin the calculation of human health criteria is that the
ohjective of water quality criteria is to ensure that an individual’s exposure from all
sources does not exceed the criteria. Exposures outside of the RSC include, but are not
limited to, exposure from ocean fish consumption {not included in the fish consumption
rate), non-fish food consumption, dermal exposure and respiratory exposure (EPA-820-F-
15-001).
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Commenter: United States Environmental Protection Agency {EPA) (Comments
pages 4-9)

EPA Comment 1: “West Virginia is proposing to adopt revisians to 24 water quality criteria for the
protection of human health. These revisions are consistent with EPA’s CWA 304(a) recommended
criteria and we have no further comment. Through our review, we did nate that WVDEP is adding
a revised provision 8.6 that calls for the establishment of a work group to research and review the
human health criteria that WVDEP is not revising in this proposal. EPA would be happy to provide
information to the work group as needed.”

DEP Response: Thank you for your support. We look forward to warking with EPA during
this effort.

EPA Comment 2: "WVDEF’s intent appears to be to apply these WQS variances to a single
permittee, the OSR. However, WVDEP’s supporting materials indicate that OSR is meeting its
current permit limits and the proposed requirements that would apply throughout the term of the
WQs variance apply to the waterbodies downstream of the current permitted discharges (i.e.,
optimization of dosers and interim criteria applicable at the points where Squires Creek, Racoon
Creek and Birds Creek empty into Three Forks Creek). Unless WVDEP prefers to pursue waterbody
variances for the three creeks, EPA recommends that WVDEP explain: (1) what the new permit
limits would be when OSR’s existing permits are re-written as a watershed permit; (2)where those
limits would apply; and (3) how those limits would be infeasible to meet during the term of the
WQS variance. Addressing each question will ensure that WVDEP has demaonstrated the need for
the variances per 40 CFR 131.14{b){2){i).”

DEP Response: DEP has decided not to pursue these variances at this time. The
previously proposed variance language has been removed from this rule revision.

EPA Comment 3: “FPA notes that the Three Forks watershed is included in West Virginia’s 2016
Total Maximum Daily Loads for the Tygart Valley River Watershed. The NPDES permitting
regulations at 122.44(d)(1){vii){(B) require that water quality-based effluent limits (WQBELs) be
“consistent with the assumptions and requirements of any available wasteload allocation for the
discharge.” Similar to the comment above, please provide an explanation to address whether this
TMDL applies to the three creeks cavered by the proposed variances, and if so, where the permit
limits derived from the TMDL wasteload allocation apply, and how those limits are infeasible to
meet during the term of the WQS variance. Addressing each question will ensure that WVDEP has
demonstrated the need for the WQS variances per 40 CFR 131.14(b){2)(i).”

DEP Response: Please see response to EPA Comment 2.
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EPA Comment 4: “In accordance with 40 CFR 131.14(b)(1){ii), the interim criteria included in each
of the proposed WQS variances must represent the highest attainable condition throughout the
term of the WQS variance. These interim criteria must not result in any lowering of the currently
attained ambient water quality.

The interim criteria indicated in the proposed variances appear to be based an data provided in
the supporting materials. These post-dosing data at the proposed compliance points date back to
April 2019. West Virginia appears to have used as interim criteria, the worst in-stream condition
since April 2019. While EPA understands WVDEP’s intent to ensure that the OSR can comply with
its WQBELs derived from the WQS variance, it is unclear to EPA how the proposed interim criteria,
based on previous warst-case conditions, are consistent with the requirements at 40 CFR
131.14(b)(1)(ii). There is no rationale provided as to why the worst condition was selected. There
is also no investigation of whether the worst condition is an anomaly. For example, of the 12 post-
dosing pH samples provided for Squires Creek, 8 of the 12 samples were within WV’s existing pH
WQs range of 6.0 to 9.0. The most recent 3 samples, taken 12/16/2019, 1/14/2020, and
2/4/2020, have pH values of 4.47, 4.51, and 5.11, respectively, and the proposed interim pH range
is 4.0 to 8.0. After 7 months of pH readings in compliance with WV’s current WQS for pH, the
potential cause for the low pH readings (<6) associated with the three most recent samples should
have been investigated before determining a pH range of 4.0 to 9.0 was the appropriate interim
criterion. EPA recommends that WVDEP consider establishing interim criteria based on the in-
stream improvements anticipated after upgrading and optimizing the dosers.

Per 40 CFR 131.14(b)(1)(ii), WVDEP must provide a rationale as to why these interim criteria were
selected, and why these interim criteria represent the highest attainable condition of the
applicable water bady or waterbody segment throughout the term of the WQS variance.”

DEP Response: Please see response to EPA Comment 2.

EPA Comment 5: “It is unclear if there are any restoration plans for Birds Creek, Squires Creek and
Raccoon Creek abave the daosers. The supporting materials indicate that “(a)lternative restoration
measures, as described in the variance application submitted by OSR shall be used to maintain
and improve existing conditions in these waters during the variance period.” It is unclear if these
restoration measures refer only to the dosers or if there are other activities planned. It is also
unclear if these measures apply to these streams as a whole, or only the portions downstream of
the dasers. Please provide additional detail about these activities and consider whether they
should be accaunted for in the highest attainable condition.”

DEP Response: Please see response to EPA Comment 2.

EPA Comment 6: “EPA recommends that the interim aluminum criteria also be expressed as total
recoverable.”
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DEP Response: Please see response to EPA Comment 2.

EPA Comment 7: “The proposed term of each of the WQS variances is 10 years. In accordance
with 40 CFR 131.14(b)(1)(iv), the term of the WQS variance must only be as long as necessary to
achieve the highest attainable condition and 40 CFR 131.14(b)(2)(ii), specifies that WVDEP must
provide documentation demonstrating that the term. Examples of such documentation include a
schedule for the proposed doser upgrades, and a timeline outlining the optimization and
evaluation of those upgrades.”

DEP Response: Please see response to EPA Comment 2.

EPA Comment 8: “In accordance with 40 CFR 131.14(b)(1)(iii), the WQS variances must include a
provision specifying that the requirements of the WQS variances are either the highest attainable
condition identified at the time of adoption, or the highest attainable condition later identified
during the reevaluation, whichever is more stringent. EPA is available to provide technical
assistance on identifying the appropriate highest attainable condition.”

DEP Response: Please see response to EPA Comment 2.

EPA Comment 9: “In accordance with 40 CFR 131.14(b)(1){v) and (vi), the WQS variances must
include a provision specifying that they will na longer be the applicable WQS if the reevaluation,
consistent with the frequency specified in the WQS variances (i.e., during each triennial review
period), is not conducted or the results are not submitted to EPA within 30 days of completion of
the reevaluation.”

DEP Response: Please see response to EPA Comment 2.

EPA Comment 10: “WVDEP is proposing ta delete Section 7.2.d.19.2, which allowed for site-
specific, WER-based copper criteria for the Sanitary Board of the City of Charleston. As deletion of
this provision is consistent with EPA’s fuly 19, 2016 disapproval action, EPA is supportive of this
revision.”

DEP Response: Thank you for your support of this acticn.

Commenter: IDEXX (Comments pages 10-11)

Comment: “We recommend amending the Category A and Category C bacteria indicator from
fecal coliform to Escherichia coli (E. coli), listed at Appendix E, Table 1 8.13, applied Statewide
because E. coli are better indicators for fecal contamination versus fecal coliforms.”

9
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DEP Response: DEP appreciates the comment; however, the comment involves language
that is beyond the scope of propesed revisions and, therefare, it would he inappropriate
at this time far the agency to make any changes to the rule related to this issue. DEP will
however consider this comment in future rule revisions.

Commenter: West Virginia Coal Association (Comments pages 12-14)

Comment: “WVCA fully supports and endorses the comments filed by the West Virginia
Manufacturers Association on the proposed revisions of 47 CSR 2, and asks the agency to consider
them on behalf of WVCA as well.”

DEP Response: Please see responses to WVMA.

Commenter: West Virginia Manufacturers Association {(WVMA) (Comments pages 15-
19)
WVMA Comment 1: “The WVMA has grave concerns with EPA’s 2015 bioaccumulation factors.”

DEP Response: DEP helieves that the bioaccumulation factors incorporated in the
calculations of the proposed revised criteria are adequate for the 24 revisions ta human
health criteria currently proposed (please see response to Arcelor Mittal Comment 2).
Furthermore, the criteria resulting from EPA’s BAFs do not differ significantly from what
WVMA proposed to DEP in its September 30, 2019 submission. DEP, along with the newly
formed human health criteria work group described in 47 CSR 2 Section 8.6, will continue
to evaluate which bioaccumulation factors will be mast appropriate for use in the
calculation of future propased criteria.

The commenter further stated: “In its comments submitted to WVDEP on September 30, 2019,
the WVMA made many recommendations for future work on the human health criteria. Those
recommendations are incorporated herein by reference.” These recammendations are listed as
Comments 2 through 5 below:

WVMA Comment 2: “Revise the Log K. numbers based on West Virginia-specific water
conditions. Log K. is a measure of how a chemical partitions between lipid (fat) and water, and
gives some indication of potential bioaccumulation. Most of the BAFs are based on Log Kow rather
than laboratory or empirical data. The Log Kow are converted to calculated BAFs using a computer
maodel. The assumptions in the model should be adjusted based on information for West Virginia
streams, stich as pH and temperature.”

10
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DEP Response: The Octanol-water partition coefficient {(Kow) compares the concentration
of a substance in the n-octanol phase to its concentration in the agueous phase in an
equilibrated two-phase octanol-water system (USEPA Methodology, 2000). Simply said,
the Kow helps to determine a chemical’s solubility in water. This coefficient is valuable in
estimating a fish tissue bioaccumulation factor because it describes the chemical’s
hydrophobicity, or tendency to accumulate in the fat tissue of a fish. For the revisians DEP
has proposed, DEP helieves the values incorporated by EPA into the calculations are
appropriate (please see response to Arcelor Mittal Comment 2), and the resulting criteria
do not differ significantly from what WVMA proposed in their September 30, 2019
submission. However, DEP will cantinue to evaluate what equation inputs will be most
appropriate for use in the calculation of future proposed criteria via the human health
criteria work group described in 47 CSR 2 Section 8.6. It is also important to mention that
pH and temperature are never constant, in WV streams or elsewhere; as a result,
chemical equations typically assume a neutral pH and average temperature and air
pressure.

WVMA Comment 3: “Make more realistic approximations of RSC. Relative Source Contributions
are approximations of where expasures to non-carcinogens aoccur. By assuming a RSC of 20%, EPA
assumes that most of our exposure to a chemical comes from sources other than drinking water
and eating fish. This unlikely assumption substantially reduces the criterion that is calculated for
each chemical. DEP should use readily-available information to delineate relatively accurate RSC
values. The WVMA believes that there is sufficient information available to determine refatively
accurate RSC values for several chemicals. Two examples are cited below:

The Agency for Toxic Substances & Disease Registry (ATSDR).....provides detailed
information on the sources, fate, and human health/environmental effects for several
chemicals. Two chemicals for which EPA issued updated human health criteria, having a
RSC of 0.2, are chlordane and DDT. Both chemicals are synthetic and were used as
pesticides far several decades befare being banned by the United States.

Regarding chlordane, ATSDR states that:
The most common source of chlordane exposure is from ingesting chlordane-
contaminated food.....Chlordane may also be found in fish and shellfish caught in
chlordane-contaminated waters....Chlordane is almost never detected in drinking
water.

Regarding DDT, the Public Health Statement issued by ATSDR states:
Peaple in the United States are exposed to DDT, DDE, and DDD mainly by eating
foods containing small amounts of these compounds...DDT from contaminated
water and sediment may be taken up by fish...The largest fraction of DDT in a

11
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person’s diet comes from meat, poultry, dairy products, and fish including
consumption of sport fish.”

DEP Response: DEP believes that the Relative Source Contributions (RSCs) incorporated
by EPA into the calculations of the proposed revisions are appropriate (please see
respanse to Arcelor Mittal Comment 2). The derivations of RSCs used by EPA are
explained for each compound in EPA’s literature which can be found at:

https:/ fwww. epa.goviwago/national-recommended-water-gquality-criteria-human-health-
criteria-table

Regarding the examples of chlordane and DDT, RSCs were not used in the calculations of
the proposed criteria nar will they be used in future proposed revisions of these
compounds because chlordane and DDT are carcinogens and calculations of standards for
carcinogenic effects do not employ RSCs. RSCs are only used for the calculation of
standards for noncarcinogenic compounds.

Although WVMA has expressed concern about the apprapriateness of the RSCs used in
the proposed criteria, WVMA used the same RSCs used by EPA in their calculation of
proposed criteria in their September 2019 submission. Regardless, DEP will take WVMA's
suggestion to research additional data to better inform relative source contributions as a
potential task for the human health criteria work group described in 47 CSR 2 Section 8.6.

WVMA Comment 4: “Fvaluate EPA studies, and give greater weight to those that provide data on
fish that are caught in West Virginia. Many of the EPA studies contain data on bioaccumulation
or bioconcentration by marine species, minnows or plants, which either aren’t eaten by West
Virginians, or cannot be affected by our water quality standards. In deciding on West Virginia
criteria, we should be looking at the fish that West Virginians eat that could be affected by
pollutant concentrations in West Virginia. We cannot control exposures in other states.”

DEP Response: West Virginians eat fish from all over the country, including fish native to
West Virginia and fish imported from out-of-state. As is stated in EPA’s rationale
document for deriving fish consumption rates, regarding habitat apportionment (EPA-820-
R-14-002):

“The fish were apportioned to align with EPA’s long-standing interpretation of
section 303(c) (2) (A) of the Clean Water Act that state and tribal waters should
support safe consumption of fish and shellfish and that the standards need to be
set to enable residents to safely consume from local waters the amount of fish they
would normally consume from all fresh and estuarine (including near coastal)
waters.”

12
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WVMA Comment 5: “Use probabilistic rather than deterministic statistical methods. When
developing criteria, assumptions are used to address uncertainty regarding how a chemical will
affect humans. For example, when rat studies are used ta determine carcinogenicity or toxicity,
conservative assumptions are made to account for the unknown difference between rat and
human physiology. These assumptions result in more stringent calculations than would otherwise
be justified by the data. Hawever, when conservative assumptions are made for several factors in
the calculation of criteria, the conservativism multiplies beyond reason. Probabilistic analysis
adjusts for that, and the results in a mare reasonable, but still conservative, criterion.”

DEP Response: DEP has considered the use of a probabilistic approach to calculation of
criteria; however, DEP decided not to use that approach at this time. Currently, no ather
state or authorized tribe has EPA-approved water quality standards in place that were
derived by use of the probabilistic approach. DEP will, hawever, continue to consider the
appropriateness of this approach for future revisions as more information becomes
available.

WVMA Comment 6: “The primary difference between the WVMA proposal and the 2020
Propased DEP HH Criteria is the result of EPA’s inconsistent management of significant figures in
the criteria calculations. To be consistent, we believe the criteria should have two significant
figures. We request that the 2020 Proposed DEP HH Criteria be revised so that all criteria have
twao significant figures. This is important for setting effluent limitations in NPDES permits, which
are calculated with at least two significant figures.”

DEP Response: It is EPA’s practice to round AWQC to the number of significant figures in
the least precise parameter as described in the 2000 Methodclogy (EPA-822-B-00-004).
That practice was followed by EPA in the establishment of the recommended criteria.

WVMA Comment 7: “By accepting the EPA criteria the WVDEP failed to utilize the WV-specific
fish consumption rates that it used when it previously propased human health criteria. The WVYMA
strongly urges that WVDEP reconsider and madify its proposed criteria to account for the most
current WV-specific fish consumption data as it did previously.”

DEP Response: It is DEP’s position that the use of the fish consumption rate
recommended by EPA is appropriate for the calculation of the proposed criteria.
Furthermore, despite the differences in fish consumption rates used, the 24 proposed
criteria do not differ significantly from those recommended by WVMA.,

WVMA Comment 8: “The WVMA supports WVDEP's proposal to form a wark group ta study and
prepare recommended human health criteria for consideration by the 2022 Regular Session of the
West Virginia Legislature. We believe this wark group approach should focus on the most current

13
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scientific evidence available and represents a critical component to preparing human healfth
criteria that are supported by the best available science. In that regard the WVMA will be
advacating for better criteria development that incorporates probabilistic risk assessment,
reasonable relative source contributions for non-carcinogens, and more accurate bioaccumulation
factors for all human health criteria.”

DEP Response: Thank you for your support and suggestions for the work group. We look
forward to working with the work group in researching scientific information and data to
help determine what equation inputs will be most appropriate for potential use in
calculation of future criteria that will he appropriate for West Virginia.

Commenter: West Virginia Rivers Coalition (WVRC) {Comments pages 20-32)
WVRC Comment 1: “Delaying adoption of numerous human health criteria, and empowering a
working group to recommend certain criteria, does not meet the legislative mandate in Senate Bill

163. Further, pushing criteria development for certain pollutants ta a monthly working group will
in no way guarantee that they will ever be developed.”

DEP Response: DEP has proposed revisions as required by Senate Bill 163. All of the
compounds in these sections were reviewed and revisions were proposed to the
compounds that DEP felt appropriate in the allotted time. DEP and the human health
criteria work group described in 47 CSR 2 Section 8.6. will continue evaluation of the

remaining compounds and propose revisions ta the Secretary for these compounds if
necessary.

WVRC Comment 2: “The establishment of a monthly working group to make additional
recommendations puts an unreasonable burden on the public and non-profit stakeholders. It is
WVDEP’s job to make decisions about human health criteria, even when these decisions are
difficult. The public and non-profit stakeholders have been playing by the rules and meeting the
legistatively mandated deadlines to submit proposed human health criteria by October 1, 2018,
The public and non-praofit stakeholders have participated in public comment processes. We have
done our job; now is the time for WVDEP to do its job.”

DEP Response: DEP agrees that it is ultimately the DEP Secretary’s responsibility to make
decisions about human health criteria. Although the HHC work group will work to
research and review the remaining numeric health criteria in Appendix E, in the end the
wark graup will recommend any additional updates to the Secretary to decide what to
propose to the 2022 Legislative Session. To make this clear, DEP has amended the
proposed language of section 8.6 to read:
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“8.6. The Secretary shall appoint a chairperson and other staff from the DEP to
establish a work group as a subcommittee of the DEP Advisory Council. The work
group will meet monthly from June 2020 to May 2021 to research and review
remaining numeric human health criteria found in Appendix E, subsection 8.23
Organics and subsection 8.25 Phenolic Materials, in order to make a
recommendation to the Secretary for the proposal of additional updates to the
numeric human health criteria, if necessary, to be presented to the 2022
Legislative Sessicn.”

WVRC Comment 3: “We commend WVDEP for its use of the U.S. Environmental Protection
Agency’s (EPA’s) recommended national fish consumption rate (FCR) of 22.2 grams/day.”

DEP Response: Thank you for your support.

WVRC Comment 4: “We oppose WVDEP’s proposal to make 13 existing human health criteria less
stringent. These chemicals are highly toxic and in use at multiple facilities in the state. A review
of discharge monitoring reports (DMRs) at several facilities shows that most of those facilities’
discharge levels are below the existing standards with a few exceptions. ICL-IP America is
currently exceeding the standard for 2,4 Dimethylphenol. But for most facilities, we found that
they are already successful meeting current standards — so why make any of them any less
stringent? Weakening human health criteria would apen the daor to the discharge of more of
these toxins into our drinking water supplies. Weakening of the standards for carcinagens is nat
acceptable, given that West Virginia already has the third highest cancer death rate in the nation.

DEP Response: The criteria recommended by DEP in this rule revision are those
recommended by the U.S. EPA. Please see response ta Arcelor Mittal Comment 2 for
information regarding the equation inputs that were used by EPA in the calculations. Asa
result of use of these updated equatien inputs, some of the calculated criteria decreased
while others increased; however, all are designed to be cansistently pratective of human
health and the designated uses of the waterbodies. Additionally, as stated in 47 CSR 2
section 8.2.a, DEP utilizes a risk factor of ane in one million in the calculation of water
guality standards for carcinogenic compounds.

The existing criteria in West Virginia’s water quality standards rule were calculated using
the scientific information that was available at the time the criteria were established.
Since that time however, more recent scientific information has become available (see
response to Arcelor Mittal Comment 2) and this information was used in calculation of the
revised criteria.
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